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Foreword
James Stewart Partner, Manches LLP; Governor at Large,
International Academy of Matrimonial Lawyers
During the past decade there has been a steady rise in the number of
transnational marriages and relationships. The growth in the number of
cases with an international dimension has made it vital for family law
practitioners to understand the complexities involved in dealing with
modern day cross-jurisdictional matters. The outstanding success of the first
edition of Family Law Jurisdictional Comparisons is indicative of the fact that
family lawyers throughout the world must, by necessity, have a thorough
understanding of international family law.
Cases involving conflict of laws and questions as to the application of
foreign law or the role of foreign courts are becoming increasingly common.
Likewise, public international family law issues arising from a myriad of
international treaties, regulations and conventions have given rise to a
new body of international jurisprudence which all family law practitioners
are now forced to grapple with. Against this background, I felt it was
vital to provide family law professionals with a second edition of Family
Law Jurisdictional Comparisons, which not only updates 30 of the original
chapters, but which includes 16 new jurisdictions as diverse as Canada,
Chile, Monaco, Spain and the United Arab Emirates. The book has also been
expanded to include nine core US jurisdictions ranging from California and
the state of Washington on the west coast, to New York and Maryland on the
east coast.
I hope that this second comparative edition, with its ease of access and
template style, will help simplify and raise awareness of the multifaceted
issues surrounding family law in the jurisdictions which it covers.
The primary aim of this second comparative overview is to provide an
accessible resource to family lawyers around the globe who are acting in cases
with an international dimension. Each chapter has the same basic structure
covering core areas of law as it is applied in each jurisdiction, conflict of laws,
pre-nuptial and post-nuptial agreements, divorce (including financial claims
after overseas divorce), children (including international child abduction,
parental responsibility, adoption and surrogacy), cohabitation and samesex relationships and the different forms of family dispute resolution. The
chapters also address European and international conventions and the impact
that such conventions have on domestic family law.
There are many common threads in family law across different
jurisdictions. However, there are also very significant differences. For
example, the way in which property is distributed on divorce varies
widely. Certain jurisdictions have a system based on the notion of
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community of property, while others give a wide discretion to the court
and consider distribution based on need and resources. Similarly, there is
a broad spectrum of approaches in relation to the award of post-marital
maintenance. In certain jurisdictions an award is very rare, in some,
maintenance may be limited to a fixed ‘rehabilitative’ period of time, while
in others an open-ended award is favoured. The treatment of marital or
pre-/post-nuptial agreements also varies markedly from jurisdiction to
jurisdiction, with civil law jurisdictions traditionally giving contractual force
to such agreements, in contrast with many common law jurisdictions where
judicial discretion prevails.
There are also major differences in the recognition of rights for
cohabitants and those in same-sex relationships, and while a number of
jurisdictions have written constitutions in which fundamental family law
rights are protected, in others there are no such constitutional rights.
A consequence of the disparities between family law regimes across
jurisdictions is that parties may be able to select a jurisdiction that will
better facilitate the resolution of their particular case. This may be a choice
based on national procedure, or law. For example, the parties may choose
a jurisdiction which favours forms of mediation or alternative dispute
resolution (ADR), or one where there are likely to be fewer procedural delays.
My heartfelt gratitude goes to the leading family law and divorce
practitioners in many countries who have worked so diligently to compile
the chapters in the second edition. Most of these contributors are Fellows
of the International Academy of Matrimonial Lawyers (IAML). I would
also like to thank my colleagues at Manches’ family department who have
assisted me with this project, in particular my brilliant PA, Chryssie Louca,
my partner Rebecca Carlyon and my trainees, Charlotte Doherty and
Charlotte Eccles. Thanks too must go to my friend and colleague, Louise
Spitz, for all her hard work on the English chapter of this edition. Louise is
rightly recognised in Chambers’ Guide to the Legal Profession as the ‘senior
statesman’ of English family law.
Thanks too must go to Katie Burrington, Emily Kyriacou, Magda Wika
and the entire reference book team at the European Lawyer without whose
efforts this book would not have been produced.
Finally, I would like to personally thank Cheryl Hepfer (President of the
IAML), William Longrigg (President-Elect), Sylvia Goldschmidt (President,
USA Chapter), Alfred Kriegler (President, European Chapter), and the rest of
my friends and colleagues in the IAML who have been so supportive of this
project.
James Stewart
London, July 2013
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Preface
Cheryl Lynn Hepfer Principal, Offit Kurman; President,
International Academy of Matrimonial Lawyers
Many of our clients now work and reside around the world. They reside and
own assets in more than one country. There has been an increase in truly
international cities, such as New York, London, Hong Kong and Tokyo. As
a result, family has become much more international. International treaties
and conventions, which include Council Regulation EC No 2201/2003
(Brussels IIR), as well as legislation within the United States, such as the
Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA), have
proliferated. Perhaps the most crucial of them all is the Convention on the
Civil Aspects of International Child Abduction (The Hague Convention).
Those family law practitioners who deal with international clients must
remain informed of the latest legal developments so that they can provide
advice to their clients.
As President of the International Academy of Matrimonial Lawyers
(IAML), I know the importance of having resources available that can lead
practitioners through the intricacies of the laws that affect their clients. I am
delighted, therefore, to endorse and contribute to Family Law Jurisdictional
Comparisons, a unique publication which summarises family law regimes in
45 jurisdictions around the world. In such a complex area, there can be no
substitute for the advice of specialists. I am very pleased, therefore, that so
many of the contributors to this publication are Fellows of the IAML.
The IAML is a worldwide association of practising lawyers, who are
recognised by their peers as the most experienced and expert family law
specialists in their respective countries. The IAML has more than 600 Fellows
in jurisdictions across the globe. The Academy’s primary objective is to
improve the practise of international family law throughout the world.
One of the ways to best accomplish this objective is through its creation
of a network of expertise in international family law which is available to
other lawyers and to the wider public, whether they are considering an
international marital agreement, choice of jurisdiction for divorce or if they
find themselves involved in international child abduction proceedings.
This publication will be a tremendous resource for all family lawyers
who are addressing international issues in their practices, which are bound
to have more intricate components. The ability to compare the laws and
procedures of so many jurisdictions in one book make this publication very
worthwhile and applicable to our practices. The fact that the information
is provided by so many Fellows of the IAML, who have the knowledge and
expertise to identify and favourably resolve international issues, contributes
significantly to its value.
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I congratulate and commend James Stewart, the General Editor of this fine
publication, and thank him for the opportunity to provide the Preface to
this invaluable resource for those who practice international family law.
Cheryl Lynn Hepfer
Bethesda, MD, July 2013
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Gibraltar
Triay & Triay Charles Simpson

A. JURISDICTION AND CONFLICT OF LAW
1. SOURCES OF LAW

1.1 What is the primary source of law in relation to the breakdown of
marriage and the welfare of children within the jurisdiction?
The primary source of law in relation to the breakdown of marriage and
the welfare of children within the jurisdiction is statutory and is contained
in the Matrimonial Causes Act and the Children Act. The court also has
inherent jurisdiction to deal with matters including those in relation to
children, eg, wardship.

1.2 Which are the main statutes governing matrimonial law in the
jurisdiction?
The main statutes governing matrimonial law in the jurisdiction are:
• the Matrimonial Causes Act;
• the Married Women’s Property Act;
• the Children Act;
• the Maintenance Act.

2. JURISDICTION

2.1 What are the main jurisdictional requirements for the institution of
proceedings in relation to divorce, the finances and children?
The main jurisdictional requirements for the institution of proceedings are
detailed below.
In relation to divorce and judicial separation, the jurisdiction
requirements are set out in section 4 of the Matrimonial Causes Act and
the court has jurisdiction to entertain proceedings for divorce or judicial
separation if:
• the court has jurisdiction under Council Regulation (EC) No 2201/2003
(Brussels II (revised));
• no court of a member state has jurisdiction under Brussels II (revised)
and either of the parties to the marriage is domiciled in Gibraltar on the
date when the proceedings are begun.
Under Article 3(1) of Brussels II (revised), in matters relating to divorce,
judicial separation or nullity of marriage, jurisdiction lies with the courts of the
member state. Under Article 3(1) (a) in whose territory there is the following:
• the spouses are habitually resident;
• the spouses were last habitually resident, in so far as one of them still
resides there;
european lawyer reference series
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•
•

the respondent is habitually resident;
in the event of a joint application, either of the spouses is habitually
resident;
• the applicant, if they have resided there for at least one year
immediately before the application was made;
• the applicant is habitually resident if they have resided there for at
least six months immediately before the application was made and is
a national of the member state in question or, in the case of United
Kingdom and Ireland, has their domicile there.
Under Article 3(1) (b) jurisdiction shall lie with the courts of the member
state of the nationality of both spouses or, in the case of the United
Kingdom and Ireland, of the domicile of both spouses.
In relation to finances, jurisdiction is generally founded under the
relevant provisions of the Matrimonial Causes Act, which give the court
wide discretionary powers, or under the Married Women’s Property Act,
normally when divorce, judicial separation or nullity proceedings are not
taking place. In relation to the latter jurisdiction, the applicable principles
are derived from the law of real property, equity and trusts.
In relation to children, the jurisdiction requirements are set out in
section 3 of the Children Act 2009, which provides that subject to Council
Regulation (EC) No 2201/2003 as implemented in Gibraltar by the Civil
jurisdiction and Judgments (Amendment Act) 2005, a court shall have
jurisdiction under this Act if the applicant or the respondent or any of the
respondents, or a child to whom the application relates, resides in Gibraltar.
Council Regulation (EC) No 2201/2003 applies to civil matters relating to
the ‘attribution, exercise, delegation, restriction, or termination of parental
responsibility’. The scope of the regulation includes those set out in Article
1(2).
The Supreme Court of Gibraltar also has inherent jurisdiction with respect
to children.
Gibraltar has also recently incorporated into domestic law the Hague
Convention dated 19 October 1996 on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in respect of Parental
Responsibility and Measures for the Protection of Children.

3. DOMICILE AND HABITUAL RESIDENCE

3.1 Explain the concepts of domicile and habitual residence as they
apply to the jurisdiction in relation to divorce, the finances and
children
Council Regulation (EC) 44/2001 (Brussels II) applies to Gibraltar and makes
provision for determining domicile for the purpose of the application of
this Regulation. In addition, the Civil Jurisdiction and Judgments Act (CJJA)
make specific provision for determining domicile for the purpose of the
CJJA.
Section 24 (2) of the CJJA provides that an individual is domiciled in
Gibraltar if and only if:
• he or she is resident in Gibraltar;
242
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the nature and circumstances of his or her residence indicate that he or
she has a substantial connection with Gibraltar.
The concepts are, therefore, derived from local statute, common law and
European decisions given and subject to the application of Brussels II. In
relation to matrimonial causes, the domicile of an individual is determined
according to those legal principles which are recognised in Gibraltar and/
or which have been enacted in Gibraltar. Those principles are derived from
English or European law.
Domicile is the legal relationship between a person and a particular
territorial area and, generally speaking, arises either from that person’s
residence there, coupled with the intention of making it a permanent home,
or from it being or having been the domicile of a person on whom they are,
for this purpose, legally dependent; eg, the domicile of origin is acquired at
birth and is the domicile of the person upon whom the child is dependent.
In that regard, a legitimate child born in the lifetime of their father receives
the domicile of the father, whereas an illegitimate child receives the domicile
of the mother. The concept of domicile in Gibraltar is the same as that in
England.
A person cannot have more than one domicile at any time and can
acquire a domicile of choice by residing in another country with the
intention of continuing to reside there for an indefinite period of time,
coupled with the genuine intention of residing there permanently and
not returning to reside permanently in the country in which they were
previously domiciled or which represents their domicile of origin.
In non-Brussels II cases, Gibraltar also follows English law in relation to
the concept of ‘habitual residence’. As a matter of domestic law, a person
is habitually resident in the jurisdiction where a person lives voluntarily
and has settled for the regular order of that person’s life. A person will not,
therefore, be considered to be habitually resident in Gibraltar unless they
have taken up residence and lived in Gibraltar for an appreciable period of
time, although there is no concrete definition of the latter.
With regard to the application of Brussels II, ‘habitual residence’ has an
autonomous meaning as a matter of European law and the author is of the
view that, in the absence of further authority, the Supreme Court should
follow the approach adopted by Mr Justice Munby in the English case of
Marinos v Marinos [2007 EWHC 2047]. In the context of that case, reference
was made to the explanatory report on Brussels II of Dr Borras (Official
Journal of the European Communities, C221/27, 16 July 1998) and the
definition of habitual residence is as follows: ‘the place where the person had
established, on a fixed basis, his permanent or habitual centre of interests, with
all the relevant facts being taken into account for the purpose of determining such
residence.’
Mr Justice Munby added in his analysis of the meaning that, in deciding
where the habitual centre of someone’s interests has been established, one
has to have regard to the context and have examined various European
case authorities. Given the application of Article 3 to family matters, he
concluded that the place where the matrimonial home is to be found, the
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place where the family lives qua family, is equally obviously an important
factor in ascertaining the location of the habitual centre of a spouse’s
interests. The author is of the view that the Supreme Court of Gibraltar
would follow this approach in appropriate circumstances where jurisdiction
is claimed under Brussels II and, given the definition of the domicile of
individuals in section 24 of the CJJA. Furthermore, as a matter of community
law, it does not appear to be the case following Marinos v Marinos that an
applicant can be habitually resident in two different countries at the same
time; whereas, as a matter of domestic law, there can be more than one place
of residence (see English case of Ikimi v Ikimi).
It should be noted that in the local case of W v W D & M No 24 of 2008,
the court struck out a local petition on the basis that it did not consider the
court had jurisdiction under the former section 4 of the Matrimonial Causes
Act, which then provided as follows: ‘The court shall have jurisdiction to
entertain proceedings for divorce or judicial separation if (and only if) either of the
parties to the marriage:
a) is domiciled in Gibraltar on the date when the proceedings are begun; or
b) was habitually resident in Gibraltar throughout the period of one year ending
with that date.’
Both spouses had moved to Gibraltar and acquired category II tax statuses
and become resident in Gibraltar and, as a requirement for that status, they
had purchased approved accommodation in Gibraltar. However, the couple
also subsequently purchased property in Spain and, based on the relevant
facts before it, the court did not consider it had jurisdiction under the
previous section 4 on the basis that neither party was resident or domiciled
in Gibraltar based on the interpretation of those facts. The case of Marinos
v Marinos was not considered in the judgment and the court appear to have
followed domestic/English law to determine the matters before it in relation
to the question of habitual residence/domicile. The question of jurisdiction
under Brussels II was not considered in the judgment and it does not appear
that the court was addressed on this, despite the apparent application of
the Regulation. It should be noted, however, that the case predated the
local amendment of section 4 of the Matrimonial Causes Act, albeit the
Regulation was in application.
The local case of Fisher v Small 2005-06 Gib LR 1 provides local authority
(although it is not a family case) to the effect that a category II individual is
not to be considered as domiciled in Gibraltar within the meaning of section
24 of the CJJA, or considered resident in Gibraltar in the absence of evidence
of actual residence in Gibraltar.
In the case of T v T (divorce jurisdiction: nationality and domicile), the
court found that the court had jurisdiction under the Regulation in the
case of two Gibraltarians given that both were domiciled in Gibraltar and
Gibraltar was considered part of the United Kingdom for the purpose of the
ruling. This decision was not appealed.

244
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4. CONFLICT OF LAW/APPLICABLE LAW TO BE APPLIED

4.1 What happens when one party applies to stay proceedings in
favour of a foreign jurisdiction? What factors will the local court take
into account when determining forum issues?
What happens and what principles apply depends on whether jurisdiction is
claimed either in Gibraltar or in the foreign court under Brussels II (revised),
or whether no contracting state has jurisdiction under Brussels II (revised).
Assuming that Brussels II applies, the court will need to consider
whether an automatic stay should be granted pursuant to Article 17. The
latter requires an examination as to jurisdiction by the court of a member
state which is seised of a case over which it has no jurisdiction under
the regulation and over which a court of another regulation state has
jurisdiction by virtue of the regulation. In those circumstances, if the local
court is satisfied that the court of another regulation state has jurisdiction by
virtue of the regulation, then it must declare of its own motion that it has
no jurisdiction.
Where proceedings relating to divorce, legal separation or marriage
annulment between the same parties are brought before courts of different
member states, the court second seised shall of its own motion stay its
proceedings until such time as the jurisdiction of the court first seised is
established. Pursuant to Article 19(3), where the jurisdiction of the court
first seised is established, the court second seised shall decline jurisdiction in
favour of that court. If the court first seised does not have jurisdiction then
the court second seised will have jurisdiction subject to jurisdiction having
been established there.
In addition, section 8 of the Matrimonial Causes Act provides:
‘The schedule to this Act shall have effect as to the cases for which matrimonial
proceedings in Gibraltar may be stayed by the court where there are concurrent
proceedings elsewhere in respect of the same marriage, but nothing in this schedule
prejudices the power to stay proceedings which is exercisable by the court apart
from the schedule.’
The schedule to the Act places a duty under paragraph 2 on the petitioner
to furnish particulars in respect of any matrimonial proceedings they know
to be continuing in another country outside Gibraltar. Pursuant to paragraph
3, where before the trial or first trial in any matrimonial proceedings which
are continuing in the court in Gibraltar, it appears that:
• any proceedings in respect of the marriage in question or capable
of affecting its validity or subsistence, are continuing in another
jurisdiction;
• the balance of fairness (including convenience) as between the parties
to the marriage is such that it is appropriate for the proceedings in
that jurisdiction to be disposed of before further steps are taken in the
proceedings, so far as they consist of a particular kind of matrimonial
proceedings.
The court may then in its discretion order that the proceedings in the
court be stayed or that those proceedings be stayed so far as they consist of
matrimonial proceedings.
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Pursuant to paragraph 1(2) of the schedule, the court, in considering
the balance of convenience and fairness shall have regard to all factors
appearing to be relevant including the convenience of witnesses and any
delay or expense which may result from the decision whether to stay
proceedings or not.
The court also has jurisdiction to stay proceedings under its inherent
jurisdiction. The inherent power is exercised by applying the principle of
forum non conveniens. In simple terms, the court will consider whether there
is another available forum which is clearly more appropriate for the trial of
the action and determine whether a stay should be granted, unless there are
circumstances where justice, nevertheless, requires that a stay be granted.

B. PRE- AND POST-NUPTIAL AGREEMENTS
5. VALIDITY OF PRE- AND POST-NUPTIAL AGREEMENTS

5.1 To what extent are pre- and post-nuptial agreements binding
within the jurisdiction? Could you provide a brief discussion of the
most significant recent case law on this issue
Following the application of the amended Matrimonial Causes Act, which
came into effect in January 2010, pre- and post-nuptial agreements are
binding as financial agreements provided they come within the definition of
financial agreement in section 31B, section 31C or section 31D of the MCA
and subject to the provisions of section 31A to 31M. Prior to this Gibraltar
law largely followed English law on this issue, although there is no local
reported decision in relation to pre-nuptial agreements. There is, however,
the Privy Council decision in Macleod v Macleod 2008 UKPC 64, which it
submitted prior to the implementation of the amended Matrimonial Causes
Act and part VIA was a binding authority.
The relevant sections provide as detailed below.
Section 31B(1) provides that if people who are contemplating entering
into a marriage with each other make a written agreement with respect
to any of the matters mentioned in section 31B(2), at the time of making
the agreement, the people are not the spouse parties to any other binding
agreement with respect to any of those matters and the agreement is
expressed to be made under section 31B(1) that agreement constitutes a
financial agreement.
Section 31B(2), in turn, permits a financial agreement before marriage in
relation to the following matters:
• in the event of the breakdown of the marriage, all or any of the property
or financial resources of either or both of the spouse parties, at the time
when the agreement is to be made, or at a later time and before divorce,
is to be dealt with;
• the maintenance of either of the spouse parties during the marriage,
after divorce or both during the marriage and after the divorce.
Under section 31B(3), a financial agreement made under section 31B(1)
may also contain matters incidental or ancillary to those mentioned in
subsection 2 and other matters (although the latter is undefined).
Under section 31B(4), a financial agreement made as mentioned in
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subsection (1) may terminate a previous financial agreement, however
made, if all of the parties to the previous agreement are parties to the new
agreement.
Under section 31C, financial agreements can also be made during
marriage by the parties to a marriage subject to the provisions of that
section and the subsections thereunder. The subsections generally follow
those outlined under section 31B and the financial agreement can cover the
same matters. However, the agreement must be expressed to be made under
section 31C and it should be noted that under section 31C (3) a financial
agreement under section 31C may be made before or after the marriage has
broken down.
Under section 31D, financial agreements can also be made after a decree
of divorce is granted in relation to a marriage (whether it has taken effect or
not) provided the agreement is expressed to be made under section 31D and
the parties are not parties to any other binding financial agreement under
sections 31B, 31C or 31D of the Matrimonial Causes Act. It should be noted
that a financial agreement under section 31D may also terminate a previous
financial agreement, however made, if all of the parties to the previous
agreement are parties to the new agreement.
Pursuant to section 31E (1), a financial agreement that is binding on
the parties to the agreement to the extent to which it deals with how, in
the event of the breakdown of the marriage, all or any or the property or
financial resources of either or both of the spouse parties at the time when
the agreement is made or at a later time and before the termination of
the marriage by divorce are to be dealt with, is of no force or effect until a
declaration of separation is made.
Under section 31E (5), the declaration of separation must be signed by
both parties to the agreement and it must state that the spouse parties have
separated and are living separately and apart at the time of the declaration.
Separated is defined in section 31E (7) as meaning that the parties separated
and thereafter lived separately and apart for a continuous period of two
years immediately preceding the date of the filing of the application for a
decree of divorce.
Under section 31G, it should be noted that a provision of a financial
agreement which relates to maintenance of a child or children of the family
is void unless it has been referred to the court and the court has expressed
its opinion that the provision is reasonable and gives appropriate directions.
It would, however, appear that such a clause could be expressed to be made
as a maintenance agreement, provided it is compliant with the relevant
provisions of part V of the maintenance agreement. The latter is reviewable
by the court in any event.
In considering the above, it should be noted that a financial agreement
under section 31 can be set aside under section 31L if the court is satisfied
that:
• the agreement was obtained by fraud (section 31L (1) (a));
• a party to the agreement entered into the agreement for the purpose
of defrauding or defeating a creditor or creditors of that party, or with
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reckless disregard of the interests of a creditor or creditors of the party
(section 31L (1) (b));
• the agreement is void, voidable or unenforceable (section 31L (1) (c));
• in the circumstances that have arisen since the agreement was made,
it is impracticable for the agreement or a part of the agreement to be
carried out (section 31L (1) (d));
• since making the agreement, a material change of circumstances
has occurred (such as circumstances relating to the care welfare and
development of a child of the family) and as a result the child, or if
the applicant is the primary carer, a party to the agreement will suffer
hardship if the court does not set the agreement aside;
• in respect of the making of the financial agreement, a party to
the agreement engaged in conduct that was in all circumstances
unconscionable.
There has not been any significant case law on pre-nuptial or post-nuptial
agreements given the recent application of the amended Matrimonial Causes
Act.

C. DIVORCE, NULLITY AND JUDICIAL SEPARATION
6. RECOGNITION OF FOREIGN MARRIAGES/DIVORCES
6.1 Summarise the position in your jurisdiction

Part IX of the Matrimonial Causes Act deals with the recognition in Gibraltar
of divorces and legal separations obtained elsewhere. Under section 54 of
the Matrimonial Causes Act, the validity of a divorce or legal separation
obtained in a country outside Gibraltar shall be recognised if at the date of
the institution of the proceedings in the country in which it was obtained:
• either spouse was habitually resident or domiciled in that country;
• either spouse was a national of that country.
Council Regulation (EC) No 2201/2003 / Brussels II (revised) also provides
for the recognition and enforcement of judgments in matrimonial matters
and, as stated above, applies in Gibraltar. The latter is applied by virtue of
section 38A of the CJJA and under schedule 11 to the CJJA the minister
responsible for justice is the central authority in Gibraltar for the purpose of
Article 53 of Regulation 2201/2003. The Supreme Court may in turn make
orders recognising or enforcing regulation state judgments in Gibraltar.
It should also be noted that under part V of the CJJA, Gibraltar and
the UK are to be treated as if each were a separate regulation state for all
purposes connected to the operation of Regulation 2201/2003 in relation to
the respective jurisdictions.

7. DIVORCE

7.1 Explain the grounds for divorce within the jurisdiction (please also
deal with nullity and judicial separation if appropriate)
Under section 16 of the Matrimonial Causes Act, and subject to the
provisions of section 18 of the MCA, a petition may be presented to the
Supreme Court by either party to a marriage on the ground that the marriage
has broken down irretrievably.
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Section 18 of the MCA imposes a restriction on petitions for divorce
within three years from the date of the marriage (the specified period) in
that no petitions can be presented within the specified period in the absence
of the court granting permission to allow the presentation of such a petition.
Under section 18 (2) the court can grant such permission on either of the
following grounds:
• section 18 (2) (a) – that the case is one of exceptional hardship suffered
by the petitioner or exceptional depravity on the part of the respondent
(subject to the interests of any child of the family and having regard
to whether there is a reasonable probability of a reconciliation of the
parties during the three-year period);
• section 18 (2) (b) – in any case where the petitioner is under the age of
16 years at the date of the marriage.
On a petition for divorce and pursuant to the provisions of section 16
(2), the Supreme Court shall not hold the marriage to have broken down
irretrievably in the absence of the petitioner satisfying the court of one or
more of the following facts:
• that the respondent has committed adultery, rape, sodomy or bestiality
or is homosexual, and in any such case, that the petitioner finds it
intolerable to live with the respondent;
• that the respondent has behaved in such a way that the petitioner
cannot reasonably be expected to live with the respondent;
• that the respondent has deserted the petitioner for a continuous period
of at least two years immediately preceding the presentation of the
petition;
• that the parties have lived apart for a continuous period of at least two
years and the respondent consents to a decree being granted on the basis
of two years’ separation;
• that the parties to the marriage have lived apart for a continuous period
of at least three years immediately preceding the presentation of the
petition.
The court cannot hold for the purpose of section 16 (2) b) that the
respondent has behaved in such a way that the petitioner cannot reasonably
be expected to live with the respondent unless the petitioner satisfies the
court that the behaviour is one or more of the following:
• conduct by the respondent that involves actual and reasonably
substantial physical or mental injury to the petitioner or to any child
of the marriage or either party, or the reasonable apprehension by the
petitioner or any such child of such injury;
• constructive desertion by the respondent of the petitioner;
• unsoundness of mind or other mental disorder on the part of the
respondent, where the condition is likely to be incurable and the
condition has existed for at least three years or, in exceptional
circumstances, the condition has lasted for less than three years and
the effects of the behaviour of the respondent are directed towards the
petitioner or towards any child of the marriage or of either party.
A petition for judicial separation may be presented to the Supreme Court
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under section 30 of the MCA by either party to a marriage on the ground
that any such fact that is mentioned in section 16 (2) exists. There is no
minimum requirement that the parties have lived together for a period of
three years prior to a petition for judicial separation being presented.
A petition for nullity may be presented to the Supreme Court by a
husband or a wife asking that their marriage may be declared null and void
under section 24 of the MCA.
A marriage is void on any of the grounds set out in section 25 (1) as listed
below:
• that it is not a valid marriage under the provisions of the Marriage Act;
• that, at the time of the marriage, either party was already lawfully
married;
• that the parties are not respectively male and female;
• that, in the case of a polygamous marriage entered into outside
Gibraltar, either party was at the time of the marriage domiciled in
Gibraltar.
The grounds on which a marriage is voidable are set out in section 25A
and are as follows:
• the marriage has not been consummated owing to the incapacity of
either party to consummate it;
• the marriage has not been consummated owing to the wilful refusal of
the respondent to consummate it;
• either party to the marriage did not validly consent to it, whether in
consequence of duress, mistake, unsoundness of mind or otherwise;
• at the time of the marriage either party, though capable of giving a valid
consent, was suffering, whether continuously or intermittently, from a
mental disorder within the meaning of section 3 of the Mental Health
Act of such a kind or to such an extent as to be unfit for marriage;
• at the time of the marriage the respondent was suffering from venereal
disease in a communicable form;
• at the time of the marriage the respondent was pregnant by some other
person other than the petitioner.
The bars to relief where the marriage is voidable are contained in section
25B of the MCA and the court shall not grant a decree of nullity on the
ground that a marriage is voidable if the respondent satisfies the court that:
• the petitioner, with knowledge that it was open to have the marriage
avoided, so conducted themself in relation to the respondent so as to
lead the respondent to reasonably believe that they would not seek to do
so;
• it would be unjust to the respondent to grant the decree.
Under section 25B (2), the court shall not grant a decree of nullity by
virtue of section 25A on the grounds mentioned in paragraph 25A(c) (either
party to the marriage did not validly consent to it whether in consequence
of duress, mistake, unsoundness of mind or otherwise), (d) (mental disorder
of either party at time of marriage within section 3 of Mental Health Act), (e)
(respondent suffering from venereal disease in communicable form at time
of marriage) or (f) (pregnancy by someone else at time of marriage) unless it
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is satisfied that proceedings were issued within the period of three years from
the date of the marriage or leave for the institution of such proceedings has
been granted after the expiration of that period. Under section 25A(3), the
court also cannot grant a decree of nullity by virtue of section 25A on the
grounds mentioned in paragraphs (e) or (f) unless it is satisfied the petitioner
was ignorant of the relevant fact alleged.
Under section 25A(4), the court cannot grant permission to institute
proceedings for nullity after three years of marriage unless it is satisfied the
petitioner has at some time during that three-year period suffered from a
mental disorder within the meaning in section 3 of the Mental Health Act and
considers that, in all the circumstances of the case, it would be just to grant
leave to institute nullity proceedings after the expiry of the three-year period.

8. FINANCES/CAPITAL, PROPERTY

8.1 What powers does the court have to allocate financial resources
and property on the breakdown of marriage?
The Supreme Court of Gibraltar has wide discretionary powers to allocate
financial resources and property in divorce, judicial separation or nullity
proceedings. These powers are derived from the MCA and include the
following powers under part VII of the MCA:
• power to make an order for periodical payments in favour of a party to a
marriage under section 34(1)(b) or 40(6)(b), or in favour of a child of the
family under section 34(1)(f), (2) or (4) or 40(6)(f);
• power to make an order for secured periodical payments in favour of a
party to a marriage or in favour of a child of the family;
• power to make an order for a lump sum provision in favour of a party to
a marriage under section 34(1)(c) or 40(6)(c), or in favour of a child of
the family under section 3491)9f), (2) or (4) or section 40(6)(f);
• power to make a property adjustment order which includes an order for
the transfer and/or settlement of property;
• power to order maintenance pending suit;
• power to vary nuptial settlements, although it should be noted under
the current provisions of the amended Matrimonial Causes Act, the
power to vary is limited under section 35(1)(c) to varying for the benefit
of children of the family. It is understood this is likely to be the subject
of further amendment to permit variation for the benefit of a spouse to
the marriage.
The court also has power to make pension sharing orders under part VIIA
of the MCA.
Under section 37(1), it is the duty of the court in deciding whether to
exercise its powers under section 34 to 36 of the Matrimonial Causes Act
and, if so, in what manner to give first consideration to the welfare of any
child of the family who has not attained the age of 18, and to have regard in
the application of financial provision to a party to a marriage, the court shall
have regard to the following matters:
• the income, earning capacity, property and other financial resources
which each of the parties to the marriage has or is likely to have in
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the foreseeable future, including, in the case of earning capacity, any
increase in that capacity which it would in the opinion of the court be
reasonable to expect a party to the marriage to take steps to acquire;
the financial needs, obligations and responsibilities which each of the
parties to the marriage has or is likely to have in the foreseeable future;
the standard of living enjoyed by the family before the breakdown of
the marriage;
the age of each party to the marriage and the duration of the marriage;
any physical or mental disability of either of the parties to the marriage;
the contributions which each of the parties has made, or is likely to
make in the foreseeable future, to the welfare of the family, including
any contribution by looking after the home or caring for the family;
the conduct of each of the parties, whatever the nature of the conduct,
and whether it occurred during the marriage or after the separation of
the parties or dissolution or annulment of the marriage, if that conduct
is such that it would in the opinion of the court be inequitable to
disregard it;
the value to each of the parties to a marriage of any benefit which, by
reason of the dissolution or annulment of the marriage, that party will
lose the chance of acquiring.

8.2 Explain and illustrate with reference to recent cases the court’s
thinking on division of assets
The courts in Gibraltar have tended to follow English case law. This is best
illustrated by the reported case of Caruana v Caruana DM 49 of 2000, which
followed and approved the approach adopted by the House of Lords in the
English case of White v White 3 WLR 1571 as the starting point on division
of assets. The first instance decision and approach adopted by the then chief
justice in the case was subsequently approved by the local Court of Appeal.
The object of applying the criteria (as now enshrined in section 37) is to
achieve the overarching objective of fairness and the starting point by which
this is to be measured is against the yardstick of equality, although the courts
have not gone as far as to say that the starting point should be equal division.

9. FINANCES/MAINTENANCE

9.1 Explain the operation of maintenance for spouses on an ongoing
basis after the breakdown of marriage
Generally speaking, this will depend on a number of factors, including the
age of the marriage, the age of the parties, the employment prospects of the
wife and the respective financial circumstances and needs of the parties.

9.2 Is it common for maintenance to be awarded?
It is relatively common, subject to the particular circumstances of the case,
although it should be noted that under section 38(1) it is the duty of the
court to consider the practicality of a clean break between the parties and,
naturally, that militates against the granting of maintenance in appropriate
circumstances. However, the latter is clearly dependent on the facts of each
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case and relevant considerations being applied in determining the issue.

9.3 Explain and illustrate with reference to recent cases the court’s
thinking on maintenance
An example of the court’s approach to maintenance is illustrated by the
local case of Gonzalez v Gonzalez D & M 15 of 2004, which was the subject
of an appeal to the Court of Appeal. The judgment in respect of the latter
is reported in 2005-2006 Gib LR 216. The Court of Appeal approved the
approach adopted by the Supreme Court considering that it has given
appropriate weight to the factors set out in the then section 32(1) of the
MCA (now section 37(1)). Those factors included the parties’ respective
incomes, earning capacity, property and other financial resources, their
financial needs and the ages and the duration of the marriage. The case
illustrates that the court’s general obligation was to apply the principle of
equality of division and only depart from it if, and to the extent that there
was, a good reason for doing so.

10. CHILD MAINTENANCE

10.1 On what basis is child maintenance calculated within the
jurisdiction?
There is no prescribed formula. Under section 37(3) of the Matrimonial
Causes Act, the court is to have regard to the following matters (non
exhaustive):
• the financial needs of the child
• the income, earning capacity (if any) property and other financial
resources of the child;
• any physical or mental disability of the child;
• the manner in which the child was being and in which the parties
expected the child to be educated or trained;
• the considerations mentioned in relation to the parties as set out in
paragraphs (a), (b), (c) and (e) of section 37(2) (see sub-paragraphs 8.3.1,
8.3.2, 8.3.3 and 8.3.5 above).
The Magistrates Court also has power to award maintenance under the
provisions of the Maintenance Act.

11. RECIPROCAL ENFORCEMENT OF FINANCIAL ORDERS
11.1 Summarise the position in your jurisdiction

As stated above, Brussels I and Brussels/Lugano Conventions apply to Gibraltar
by virtue of the CJJA. An application for the registration of a maintenance
order in appropriate circumstances is made to the Magistrates Court.
In addition to the provisions of Brussels I, the Maintenance Orders
(Reciprocal Enforcement) Act applies to Gibraltar and this is the statutory
mechanism for the enforcement of maintenance orders emanating from
designated countries and territories designated as reciprocating countries
regarding maintenance orders generally, namely British Columbia, Malta,
Nova Scotia, Ontario and UK and, in respect of maintenance orders of
specified classes, Australia.
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The Judgments (Reciprocal Enforcement) Act also applies to Gibraltar.
This provides for the enforcement of foreign judgments in Gibraltar and is
equivalent to the English Judgments (Reciprocal Enforcement) Act 1933.
Lump sum and costs orders made by a recognised foreign court may be
capable of enforcement, provided the judgments are final and conclusive
between the judgment creditor and judgment debtor and a sum of money
is payable thereunder. However, foreign maintenance orders fall outside the
scope of this Act on the basis that they are capable of variation. It should be
noted that the judgment cannot be registered unless pronounced within six
years prior to application for registration.
In the absence of reciprocal enforcement provisions, a judgment or order
of a competent foreign court will be enforceable in Gibraltar at common
law by an action in personam on the judgment debt if, firstly, the foreign
judgment is for a definite sum of money and, secondly, it is final and
conclusive. A foreign judgment for a lump sum or for costs may, therefore,
be enforced at common law.

12. FINANCIAL RELIEF AFTER FOREIGN DIVORCE
PROCEEDINGS

12.1 What powers are available to make orders following a foreign
divorce?
There are currently no statutory powers available to make orders following a
foreign divorce.

D. CHILDREN
13. CUSTODY/PARENTAL RESPONSIBILITY

13.1 Briefly explain the legal position in relation to custody/parental
responsibility following the breakdown of a relationship or marriage
The position depends on whether the parents in question have parental
responsibility for the child in question. Under section 11(1) of the Children
Act, where a child’s father and mother were married to each other at
the time of the birth, they each have the right and duty of parental
responsibility for that child. In the case of an unmarried couple who
subsequently marry after the birth of the child then parental responsibility
vests in the mother and in the father as well if he is named on the birth
certificate of the child, or by virtue of a parental responsibility agreement
between the parents or alternatively, by order of the court or if the child
becomes legitimate under section 3 of the Legitimacy Act (which provides
for the legitimacy of a child in the event of the subsequent marriage of that
child’s parents after his or her birth).
Under section 10 of the Children Act, parental rights are equal and
subject to any court order or agreement. Statutory parental rights can be
summarised as follows:
• the right to have the child living with him or her or to regulate that
child’s residence;
• the right to control, direct or guide in a manner appropriate to the stage
of the development of the child, the child’s upbringing;
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if the child is not living with the parent concerned, the right to
maintain personal relations with the child and to have direct contact
with the child on a regular basis;
• the right to act as the child’s legal representative.
The legal position after breakdown of the marriage is therefore usually
determined by agreement between the parents or by court order. If the latter
then the first and paramount consideration for the court in determining
any issue as to the upbringing of the child in question or in relation to the
administration of that child’s property or any income arising therefrom is
the child’s welfare. In determining whether to make an order under the Act,
the no order principle is enshrined under section 4(5) which means that the
court should not make any order unless it considers that the making of the
order in question would be better for the child in question than making no
order at all.
The types of order that can be made under section 25 of the Children Act
are:
• residence order;
• contact order;
• prohibited steps order;
• a specific issue order.

13.2 Briefly explain the legal position in relation to access/contact /
visitation following the breakdown of a relationship or marriage
The non-residential parent has the right under section 10 of the Act to
maintain personal relations with the child and to have contact with him or
her unless such right is curtailed by court order or agreement. If necessary,
then an application can be made to court under section 25 for a contact
order.

14. INTERNATIONAL ABDUCTION

14.1 Summarise the position in your jurisdiction
Until 18 March 2010, the International Child Abduction Act was passed by
the local parliament. This Act extends the application of the Convention
on the Civil Aspects of International Child Abduction, signed at the Hague
on 25 October 1980, to Gibraltar. However, no commencement date
has yet been given. The Act is therefore not yet in operation pending a
commencement date being issued by the Government by notice in the local
Gazette. It is however an offence under section 184(1) of the Crimes Act 2011
for a person, including a parent, to take a child under the age of 18 out of
Gibraltar without appropriate consent and the requisite consent includes the
other parent provided that parent has parental responsibility. Furthermore,
the Children Act contains provisions giving effect to the 1996 Convention
on Jurisdiction, Applicable law, Recognition, Enforcement and Co-operation
in Respect of Parental Responsibility and Measures for the Protection of
Children, signed at the Hague on 19 October, 1996 as referred to above.
In the event of abduction to a non-Convention/non-EU state, then the
appropriate course would be to obtain declaratory relief to the effect that
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the removal was unlawful and to then seek the summary return of the child
from the relevant jurisdiction. This is likely to be in the context of local
wardship proceedings which may be commenced.

15. LEAVE TO REMOVE/APPLICATIONS TO TAKE A CHILD OUT
OF THE JURISDICTION
15.1 Summarise the position in your jurisdiction

The application is normally made under the Children Act.

15.2 Under what circumstances may a parent apply to remove their
child from the jurisdiction against the wishes of the other parent?
A person in whose favour a residence order has been made may take the
child out of the jurisdiction for up to one month at a time, with no limit
on the number of occasions, without the need for the consent of the other
holders of parental responsibility, subject to the provisions of section 30.
This provides that, where a residence order is in force, no person may
remove the child from Gibraltar without the written consent of every person
who has parental responsibility of the child, with the exception that, where
a person in whose favour a residence order is made wishes to remove a child
from Gibraltar for a period of less than one month, they can do so in the
absence of a contrary order being made by the Supreme Court.
It should be noted that section 30(4) also permits a child to be removed
from Gibraltar by a person in whose favour a contact order has been made
during the period stipulated in that order, unless the child is a ward of court
or subject to a care order, supervision order or emergency protection order,
in which case leave must be sought before removing the child from the
jurisdiction.
Therefore, subject to the above, permission is required to remove a child
from the jurisdiction permanently or temporarily on holiday if it is against
the wishes of the other parent or anyone else with parental responsibility for
the child. That application is normally made for an appropriate order under
the Children Act.
The first and paramount consideration for the court to consider under the
Children Act is the child’s welfare and, under section 4(2) of the Children
Act, the child’s welfare is considered to be best promoted by a continuing
relationship with both parents as long as it is safe to do so. In approaching
the question of whether leave should be granted for permanent removal,
the court will also consider whether the application is genuine and not
motivated by a selfish desire to exclude the other parent from the child’s
life and whether the proposed plans are realistic, well researched and
investigated and in the best interest and welfare of the child. If the court
is satisfied that the plans are bona fide and well researched, it will then
consider the position of the other parent to see if they are motivated by
a genuine concern for the child’s welfare or a rather more selfish motive.
The wishes of the child can also, in appropriate circumstances, be taken
into account. Reference to the checklist contained in section 4(3) of the
Children Act is not mandatory but those factors can be a useful point of
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reference for the court and include the wishes of the child, their physical,
emotional or educational needs, the likely effect on the child of a change of
circumstances, their age, sex, background and any characteristics of the child
which the court considers relevant.
In considering the issue of temporary visits, the court usually carries out
a balancing exercise to weigh the benefit of the child of the proposed visit
against the risk that the child might not be returned and, depending on the
relevant facts, appropriate safeguards may need to be built into any order
granting temporary removal.

E. SURROGACY AND ADOPTION
16. VALIDITY OF SURROGACY AGREEMENTS

16.1 Briefly summarise the position in your jurisdiction
Gibraltar law follows English law on this issue and surrogacy agreements are
not enforceable locally.

17. Adoption

17.1 Briefly explain the legal position in relation to adoption in your
jurisdiction. Is adoption available to individuals, cohabiting couples
(both heterosexual and same-sex)?
The position is governed by the Adoption Act 1951. Jurisdiction to make
adoption orders is vested in the Magistrates Court and the Supreme Court
of Gibraltar. An application for an adoption order can be made under
section 5 of the Adoption Act by an individual resident or domiciled in
Gibraltar who is the mother or the father of the minor, a relative of the
minor (grandfather, brother, sister, uncle or aunt) who has attained the
age of 21 years or by an individual applicant who is over 25 years old.
Under section 5(2) an application can be made on the joint application of
two spouses provided one of the applicants is the mother or father of the
minor and the other one is over 21 and section 5(3) specifically prohibits
an adoption order being made authorising more than one person to adopt
a minor unless the application is made by two joint spouses under section
5(2). This aspect of the legislation was successfully challenged in the case of
P v HM Attorney General for Gibraltar (judgment of Dudley C.J. dated 10 April
2013) (unreported) where the Supreme Court held that the provisions of
the Adoption Act which excluded a same-sex couple from jointly applying
for adoption violated section 7 (the right to family life) and section 14
(discrimination) of the Gibraltar Constitution.
The Adoption Act sets out the requirements for the making of an adoption
order. In short, the applicant(s) must be eligible to make an application for
adoption under the Adoption Act under section 5, the child must have been
in the care and custody of the applicant for the probationary period namely at
least three consecutive months immediately preceding the date of the order,
the welfare officer must have been put on notice of the intention to adopt
in accordance with section 7 and the court must be satisfied under section 8
that requisite consents have been given under section 6 by every parent or
guardian of the child unless the requisite consent is dispensed with by the
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court on recognised statutory grounds. The court must also be satisfied under
section 8(1)(b) that the order, if made, will be for the welfare of the minor
and that the applicant has not received or agreed to receive any payment as a
reward or in consideration of the adoption (except as the court may sanction)
under section 8(1)(c).

F. COHABITATION
18. COHABITATION

18.1 What legislation (if any) governs division of property for unmarried
couples on the breakdown of the relationship?
There is no legislation in place. The division of property for unmarried
couples is governed by trust and equitable principles.

G. FAMILY DISPUTE RESOLUTION
19. MEDIATION, COLLABORATIVE LAW AND ARBITRATION

19.1 Briefly summarise the non-court-based processes available in
your jurisdiction and the current status of agreements reached under
the auspices of mediation, collaborative law and arbitration
The most popular non-court based alternative dispute process is family
mediation. The latter is a voluntary process and the parties concerned
enter into a mediation agreement with the mediator concerned in order
to try to resolve the matters in dispute. Family mediation is encouraged in
appropriate situations.
Arbitration can also take place subject to the agreement of the parties
to arbitrate and the fact that an arbitration award cannot seek to oust the
jurisdiction of the court.
Collaborative law is not seen in family practice in Gibraltar at present and
the author is not aware of any locally trained collaborative lawyers.

19.2 What is the statutory basis (if any), for mediation, collaborative
law and arbitration in your jurisdiction? In particular, are the parties
required to attempt a family dispute resolution in advance of
proceedings?
Arbitration is governed locally by the Arbitration Act. Mediation is
encouraged, where appropriate, in the context of the furtherance of the
overriding objective by active case management as enshrined in rule 4(6)
(b) of the Family Proceedings (Matrimonial Causes) Rules 2010. There is no
requirement for the parties to attempt a family dispute resolution prior to
the institution of legal proceedings.

H. OTHER
20. CIVIL PARTNERSHIP/SAME-SEX MARRIAGE

20.1 What is the status of civil partnership/same-sex marriage within
the jurisdiction?
There is currently no statutory recognition of such status in Gibraltar
although it should be noted that the Gibraltar Constitution Order 2006
affords protection against discrimination (whether direct or indirect) as well
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as recognising the right to family life. Indeed the latter is amply illustrated
by the recent case of R v HM Attorney General for Gibraltar (2013) where the
Supreme Court held that the provisions of the Adoption Act which excluded
same-sex couples from jointly applying for adoption violated section 7
(the right to family life) and section 14 (discrimination) of the Gibraltar
Constitution.

20.2 What legislation governs civil partnership/same-sex marriage?
There is currently no equivalent provision to the English Civil Partnership
Act 2004 in force in Gibraltar, although it is understood that the current
Government has stated that it intends to promote and implement legislation
governing civil partnership. At the date of writing, no bill has been
published. It is understood that the proposals do not intend to include
same-sex marriage.

21. CONTROVERSIAL AREAS/RAPIDLY DEVELOPING AREAS
OF LAW

21.1 Is there a particular area of the law within the jurisdiction that is
currently undergoing major change?
There has been a substantial and extensive review of the Matrimonial Causes
Act which has led to various amendments to the MCA. In addition, the
Minors Act was repealed and replaced by the Children Act. Civil Partnership
legislation is pending.

21.2 Which areas of law are most out of step? Which areas would you
most like to see reformed/changed?
Prior to the first edition of this text, there had been a substantial overhaul
of family law in Gibraltar. Since then family rules were introduced to
compliment the MCA and the Children Act. However, there are some
discrepancies in those rules which need to be reviewed and updated.
The author would also like to see an amendment to the MCA to enable
applications for ancillary relief in respect of foreign divorce proceedings, as
indeed is the case in England.
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Family Law
The outstanding success of the first edition of Family Law
is indicative of the fact that family lawyers throughout
the world must have a thorough understanding of
international family law. This second edition updates the
original chapters and adds to their number, providing
essential current content reflecting family law throughout
the world. The reader-friendly Q&A format allows readers
to make easy comparisons between the litigation terrain in
each country.
A remarkable breadth of jurisdictions is covered, 46 in
all, while the contributors are all leading lawyers in their
countries, including many Fellows of the International
Academy of Matrimonial Lawyers, and are ideally placed
to provide practical, straightforward commentary on the
inner workings of their respective legal systems.
‘This supremely practical book provides basic information
on international law operating in no less than 30
jurisdictions… in this busy world the provision of basic
legal information in an easily digestible form is what
we all seek’
Lord Justice Thorpe, Head of International Family Justice
for England and Wales, on the first edition of Family Law

